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Are Some Sports Waivers Unfair To Players – Parents ?
    by John Sadler - Sadler & Co.

  Here is an excerpt out of a sports waiver / release from Seattle School District:

  “I am aware that track & field is a high risk sport… involving many risks of injury, 
including brain damage, blindness, paralysis and, of course, death.  The kicker, 
however, was the following line: “Competing in track and field may result not only in 
serious injury but a serious impairment of my future abilities…generally to enjoy 
life.”

What is “enjoyment of life”?

  “When someone is injured in a car accident, a workplace mishap or in any other 
circumstance where blame is assigned by a civil court, you probably know that the 
defendant must pay for the injured partyʼs medical expenses.  And you might know 
that defendant must pay for the injured partyʼs medical expenses.  And you might 
know that the defendant could also have to pay for future lost wage potential.  But, 
according to Smith, those injured through negligence – or worse—face all sorts of 
other future life costs.  Suppose an avid amateur cello player is hurt in a car 
accident and is no longer able to play her instrument.  She hasnʼt lost future wages, 
but something that she loved has been taken from her.  To Smith, the way to make 
that person whole is to compensate her for the lost of enjoyment of being an 
amateur musician.  Smith calls this “hedonic damages,” named after the Greek word 
for pleasure.”

  Smith, the man who is responsible for the “enjoyment of life” provision in 
thousands of sports waiver / release forms, is a little upset over its use.

   ”This is a cover your butt thing,” he said.  “Itʼs a very blunt statement that is 
ominous and threatening….  They are shoving it in the parentsʼ faces and implicitly 
saying, ʻCrap happens.ʼ”

  “Smith thinks such warnings certainly have a place in school waivers.  But he 
wishes they were accompanied by an equally clear statement that districts will work 
hard to minimize risk and keep kids safe.”

  “ I think it would go a long way if schools or organizations would take 
responsibility and say, ʻWe will take precautions and set forth reasonable 
standards,ʼ” he said.  “Wouldnʼt that be nice to hear the other side of this?” 
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   T h e r e s a   A m a t o ,   w h o   r u n s   a   W e b s i t e   d e v o t e d   t o   o u t i n g   f i n e   p r i n t   c a l l e d   
F a i r C o n t r a c t s . o r g ,   s a i d   s h e   s   s e e n   s i m i l a r   i s s u e s   w i t h   s c h o o l   d i s t r i c t s   a n d   o t 
h e r   k i d - o r i e n t e d   o r g a n i z a t i o n s   b e f o r e .     T h e y   o f t e n   p u r c h a s e   c o n t r a c t   t e m p l a t 
e s   f r o m   l e g a l   f o r m   s e l l e r s ,   t h e n   h a v e   a   d i s t r i c t   l a w y e r   t w e a k   i t   t o   s u i t   t h e i r   n 
e e d s .     T h a t   e x p l a i n s   w h y   t h e s e   k i n d s   o f   c o n t r a c t s   a r e   s o   s i m i l a r   a r o u n d   t h e   c 
o u n t r y ,   s h e   s a i d .     A l s o ,   A m a t o   n o t e d ,   d i s t r i c t s   p r o b a b l y   f e e l   p r e s s u r e   f r o m   i n 
s u r a n c e   c o m p a n i e s   t o   i n c l u d e   s u c h   s w e e p i n g   l a n g u a g e .   
 
   S h e   s   n o t   c o n c e r n e d   a b o u t   h o w   a   p a r e n t   s   s i g n a t u r e   o n   s u c h   a   w a i v e r   
w o u l d   i m p a c t   a   j u r y   t r i a l       e n t i t i e s   c a n   t   u s e   s m a l l   p r i n t   t o   a v o i d  
 r e s p o n s i b i l i t y   f o r   n e g l i g e n c e ,   f o r   e x a m p l e .     B u t   s h e   i s   w o r r i e d   t h a t   t h e   
l a n g u a g e   c o u l d   h a v e   a   c h i l l i n g   e f f e c t   o n   i n j u r e d   p a r t i e s   a n d   p r e v e n t   t h e m  
 f r o m   b r i n g i n g   c a s e s   i n   t h e   f i r s t   p l a c e .   
 
   I n   m y   o p i n i o n :     I   t o t a l l y   d i s a g r e e   w i t h   t h e   s t a t e m e n t s   m a d e   b y   S m i t h   a n d   A 
m a t o .     T h e y   m i s s   t h e   p o i n t   o f   t h e   s p o r t s   w a i v e r   /   r e l e a s e .     T h e   r e a s o n   
t h a t   i t   e x i s t s   i s   t o   b a l a n c e   t h e   s c a l e s   o f   t h e   j u s t i c e   s y s t e m ,   w h i c h   i s   
t i p p e d   i n   f a v o r   o f   p l a i n t i f f s   a s   e v i d e n c e d   b y   f r i v o l o u s   l i t i g a t i o n   a n d   
e x c e s s i v e   j u r y   v e r d i c t s .     J u s t   v i s i t   t h e   l i a b i l i t y   c r u n c h   o f   t h e   1 9 8 0 2 s   w h e r e   
v o l u n t e e r s   r e f u s e d   t o   o f f e r   t h e i r   s e r v i c e s   w h e n   a f f o r d a b l e   G e n e r a l   L i a b i l i t y   
i n s u r a n c e   w a s   n o t   a v a i l a b l e . 
 
   F u r t h e r m o r e ,   m a n y   c o u r t s   w i l l   s t r i k e   a   w a i v e r   /   r e l e a s e   i f   i t   i s   n o t   
g r a p h i c a l l y   s p e c i f i c   i n   t e r m s   o f   t h e   i n j u r i e s   a n d   d a m a g e s   t h a t   m a y   o c c u r .   I n   a 
d d i t i o n   i f   y o u   t r y   t o   s o f t e n   t h e   b l o w   a s   r e c o m m e n d e d   b y   S m i t h ,   a   c o u r t  
c o u l d   u s e   s u c h   l a n g u a g e   t o   i n v a l i d a t e   t h e   w a i v e r   /   r e l e a s e .     W a i v e r /  r e l e a s e s   
a r e   u p h e l d   f o r   t h e   p u r p o s e   o f   d i s m i s s i n g   a   m i n o r   s   l a w s u i t   i n   a b o u t   1 0   s t a t e s   
i f   t h e r e   w a s   n o   g r o s s   n e g l i g e n c e   a n d   i f   t h e   w a i v e r   /   r e l e a s e   w a s   i n t e l l i g e n t l y   
d r a f t e d .     I n   t h e   o t h e r   4 0   o r   s o   s t a t e s ,   t h e   w a i v e r   /   r e l e a s e   m a y   b e   i n t r o d u c e d   
i n t o   e v i d e n c e   t o   t r i g g e r   a n   a s s u m p t i o n   o f   r i s k   d e f e n s e   w h i c h   o f t e n   r e d u c e s   t 
h e   a m o u n t   o f   s e t t l e m e n t   b y   u p   t o   3 0 % .

   by John Sadler - Sadler & Co. - SODA National Insurance Program Administrator
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